
 

 

CHAPTER SIX:  CRIMINAL PROCEDURE   

By Gino L. DiVito, Retired Justice, Illinois Appellate Court, Partner, Quinlan & Crisham, Ltd.; 
Chicago 
 
 
 
 
Commencement of Prosecution 

 In Illinois, the prosecution of a criminal offense begins with the filing of a complaint, an 

information or an indictment.  All three are written statements or charges (“charge is the generic term 

that encompasses a complaint, an information, and an indictment) that are presented to a court and 

charge the commission of an offense.  In all cases, the charge must state the name of the accused, the 

date of the offense, the county or venue in which the offense was committed, the name of the offense 

and the statutory provision alleged to have been violated and the elements of the offense charged.   

A complaint is signed under oath usually by a police officer, complaining witness or other 

person having knowledge of the criminal act alleged.  A complaint frequently initiates a felony 

charge; it generally is the charging document filed in the preliminary hearing court but, as indicated 

below, either an information or an indictment must be filed for a felony trial to occur.  A complaint 

alone, however, is sufficient to bring the prosecution of all petty offenses and misdemeanors.  In such 

cases, a court may proceed to trial based solely upon a complaint without any further determination 

of probable cause.  A traffic citation issued by a peace officer serves the same function as a formal 

complaint in charging violations of the Illinois Vehicle Code.     

When the charge is a felony, a waiver of preliminary hearing by an accused person, a finding 

of probable cause by a judge or a grand jury indictment is necessary before a court can proceed to a 

trial on the charge.  In Illinois, prosecution of a felony may be by information or by indictment.  An 



 

 

information is a verified legal document containing the charge signed by the state’s attorney.  The 

state’s attorney may file it after a waiver of preliminary hearing by an accused or after a finding of 

probable cause by a judge.   

An indictment is the charge brought by the grand jury, which can initiate proceedings against 

an accused, consider evidence before or after a judge’s finding of probable cause, or bring a charge 

despite a finding of no probable cause by a judge.  In Illinois, except for delay caused by a defendant 

or for specific other reasons such as a fitness examination for a defendant, preliminary hearing or 

indictment must occur within 30 days for an incarcerated defendant or within 60 days for a defendant 

on bond.  

A peace officer may arrest a person without a warrant if he has reasonable grounds to 

believe that the person is committing or has committed an offense.  In most criminal cases, 

the defendant is already in custody when the complaint is filed.  If the defendant has not been 

taken into custody, he may be brought to answer the charge by issuance of a summons, a 

notice to appear or an arrest warrant.  A summons is issued by a court and signed by a judge. 

 A notice to appear may be issued by any peace officer or the state’s attorney.   

Such documents set forth the name of the accused and the alleged offense along with 

a request for the accused to appear before a court at a certain time and place.  Although the 

state’s attorney may seek an arrest warrant at any time, a summons or a notice to appear may 

be employed in less serious cases to avoid the necessity of a formal arrest. If the accused fails 

to appear after such notification or if circumstances warrant, a judge may issue an arrest 

warrant for the accused.  Before the initial issuance of an arrest warrant, the judge makes a 

preliminary finding that the person against whom the complaint is made has committed an 
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offense. This is accomplished through a review of the sworn complaint that accompanies the 

arrest warrant and an examination of the complainant and/or other witness.  After issuing the 

arrest warrant, the judge endorses upon it the amount of money required to be posted as bail 

to secure the release of the accused.  

 

 

The Initial Appearance 

Upon a defendant’s arrest or voluntary appearance in answer to a charge, he must be 

taken before a judge without unnecessary delay.  The judge then informs him of the charge 

against him and provides him a copy of the charge.  The defendant is advised of his right to 

be represented by counsel and, if he is indigent, a lawyer is appointed to represent him.  The 

judge then fixes bail in a reasonable amount necessary to ensure the defendant’s further 

appearance as required.  In a felony case, a defendant usually does not plead at the initial 

appearance.  If the charge is a misdemeanor, the defendant may plead, thus combining the 

initial appearance and the arraignment.  If the defendant pleads not guilty to a misdemeanor 

at the initial appearance, the case can be set for trial.  Where the charge is a felony, the 

arraignment will be held after the grand jury indictment or the filing of an information. 

 

 

Bail 

Bail is the process by which a defendant is released from custody upon the pledge of 



 

 
 -{PAGE }- 

a security to guarantee his appearance in court.  A bond (or bail bond) is the amount of 

money required to be posted or the security signed by the defendant to secure his appearance. 

 A judge must set the amount of bond.  This will be done at the initial appearance and it 

probably will be considered again at the arraignment, but it may be raised or lowered at any 

time upon a showing of good cause.  When a defendant is arrested on an arrest warrant, the 

judge issuing the warrant will have endorsed the amount of the bond on the warrant.  This 

amount will remain as the required bond unless a different judicial determination is made at 

the initial appearance or at any time thereafter.  The amount of bail must not be oppressive 

but must be sufficient to assure compliance with its conditions.  It must be commensurate 

with the nature of the offense charged while taking into account the past criminal acts of the 

defendant and his financial ability.  Its purpose is to assure the defendant’s appearance in 

court.  

 

 

The Grand Jury 

Felony cases may be presented to a grand jury for a determination of probable cause.  

In Illinois, a grand jury consists of 16 persons selected from a list of the county’s registered 

voters or those 18 years of age or over who are holders of an Illinois driver’s license, an 

Illinois identification card, or an Illinois disabled person identification card.  Twelve persons 

are necessary to constitute a quorum.  The duty of a grand jury is to hear all evidence 

presented by the state’s attorney.  If nine members agree that the evidence constitutes 
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probable cause to believe that a person has committed an offense, the grand jury will return a 

true bill of indictment.  The state’s attorney prepares the indictment charging the offense(s), 

and it is signed by the foreman and returned in open court.   

If the evidence does not warrant the return of an indictment, the grand jury returns a 

document called a “no bill.”  The foreman presides during deliberations of the grand jury and 

administers the oath to each witness who appears to testify.  Grand jury sessions are not open 

to the public or to the news media.  When evidence is being presented, only the state’s 

attorney, a court reporter, the witness and the witness’ lawyer may be present.  Only the 

grand jurors may be present during their deliberations and vote.   

Under some circumstances a court may order an indictment to be “suppressed” or 

kept secret until the defendant is taken into custody.  This information is not disclosed except 

as necessary to obtain an arrest warrant. In all cases, no grand juror or court officer may 

disclose matters occurring before the grand jury except by way of the official transcript when 

authorized by law.  The grand jury has broad investigative powers.  It may compel, by 

subpoena, the appearance of any person, including the accused, and it may compel - subject 

to fifth amendment and other rights - answers to questions and submission of documents for 

examination.  Counsel, who may advise a subpoenaed defendant of his rights but may not 

participate in any other way may accompany the defendant or a person who may be the 

subject of the grand jury’s investigation, as any other witness.   
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The Arraignment 

 
Arraignment occurs either after the return of an indictment by a grand jury or after the 

filing of an information by the state’s attorney pursuant to the determination of probable 

cause at a preliminary hearing or the defendant’s waiver of the need for such a finding.  The 

purpose of the arraignment is to advise the defendant of the nature of the charge against him 

and to allow him to plead.  The defendant is furnished a copy of the charge and, if he 

requests, the formal charge is read to him before he pleads.  The arraignment is similar to the 

initial appearance except that the defendant is required to enter a formal plea to the charge.  

Possible pleas that may be made by the defendant are “guilty,” “guilty but mentally ill” or 

“not guilty.”  

If the plea is “not guilty,” the case is scheduled for trial.  For a violation of the Illinois 

Income Tax Act, a plea of “nolo contendere” may be entered with the consent of the court.  If 

the defendant stands mute or refuses to plead, a plea of not guilty is entered for him.  At the 

arraignment, the defendant should be informed that his failure to appear for trial constitutes a 

waiver of his right to confront the witnesses against him and that a trial could proceed in his 

absence.  A defendant who has received that admonition and fails to appear for his trial may 

be tried in his absence; one who has not received that admonition may not be so tried. 

 

 

Discovery 
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Discovery is the process by which evidence, including the names of witnesses, is 

disclosed to the opposing party prior to trial.  In Illinois, the limited discovery available in 

misdemeanor cases is provided by statutes that allow a defendant to receive from the state’s 

attorney a bill of particulars (information pinpointing the date, time and place of the offense), 

a list of witnesses, and production of information about a defendant’s confession including a 

list of witnesses to its making.  There are no provisions for disclosures by the defendant to 

the state’s attorney in misdemeanor cases. 

Some requests for disclosure - in both felony and misdemeanor cases - are subject to 

the discretion of the trial judge.  In felony cases, however, Illinois Supreme Court rules spell 

out what information must be furnished to the opposing party.   The supreme court discovery 

rules apply in a felony case only after an information or indictment has been filed.  

Information subject to disclosure to the defense includes the names and addresses of all 

witnesses together with information about any statements they have made, any written or oral 

statement made by the defendant together with a list of witnesses to its making, the transcript 

of testimony of witnesses who have testified before the grand jury, reports of any expert 

witnesses, all material obtained from the defendant, any objects which the State intends to 

introduce into evidence, and any record of the prior criminal convictions of State witnesses 

which may be used in impeachment.  The State also must inform the defense of the identity 

of rebuttal witnesses and information concerning any electronic surveillance of the 

defendant.  The State is also required to disclose to the defense any material or information 

within its possession or control which tends to negate the guilt of the accused or would tend 

to reduce his punishment (frequently referred to as “Brady material”).   
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Upon the State’s motion in a felony case, the defense must disclose the names and 

addresses of its witnesses, information about statements they have made, any documents or 

other tangible evidence to be used as evidence or for impeachment of a State’s witness, 

reports of experts to be called as witnesses and its intent to prove an alibi, including where 

the defendant maintains he was at the time of the offense.  Upon proper motion, the court 

may require the defendant to appear in a lineup, permit the taking of samples of his blood and 

hair, provide a sample of his handwriting and submit to reasonable physical inspection of his 

body.  

Both parties have a continuing duty to disclose any material discoverable under the 

rules.  Failure to comply with the rules or with an order of court may subject a party to 

sanctions such as the exclusion of evidence or a fine.  If a party challenges the relevancy of or 

claims a privilege as to matters otherwise discoverable, he may request the court to conduct 

an in camera or private inspection of the material to help the court decide whether disclosure 

is to be made. 

 

 

Pre-Trial Motions 
 

Either party may present motions to the court for determination prior to trial.  

Usually, such motions involve questions concerning the admissibility of evidence or 

procedure to be followed at trial.  Motions may also be heard during the trial at the judge’s 

discretion.

A defendant may file a motion to dismiss the charge based upon grounds such as 
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denial of a speedy trial, double jeopardy or statute of limitations or immunity violations, lack 

of jurisdiction of the court, improper place of trial, and other procedural violations.  A pre-

trial motion for a bill of particulars is a request by a defendant for specific information about 

the date, time, and place of the offense.  The motion for continuance is probably the most 

frequent pre-trial motion.  It is a request for postponement of a trial or hearing.  Motions to 

continue are granted frequently because of scheduling problems, but the court may require 

better grounds for the motion if made more than 30 days after the arraignment.  Such grounds 

may be that counsel is ill or held to trial in another cause, physical or mental incompetence of 

the defendant, the unavailability of a material witness or prejudicial pre-trial publicity.  A 

motion for severance may be granted and separate trials ordered where two or more 

defendants are charged in one proceeding and prejudice would result if a joint trial were held. 

 Typically, prejudice occurs when one defendant’s defense conflicts with another’s or when a 

defendant has given a statement that implicates a co-defendant.  A motion for change of 

venue (place of trial) may be made on the grounds that there exists in the county where the 

charges are pending such prejudice against the defendant that he cannot receive a fair trial. 

The court may transfer the case to the circuit court of any county where a fair trial may be 

conducted.  The burden to show the presence of prejudice in the community is on the party 

seeking the change of venue.  Frequently, evidence of excessive or sensational pre-trial 

publicity will form the basis for such a motion.   

A defendant may move to suppress as evidence any confession given by him on the 

ground that it was not voluntary or that the requirements of the Miranda decision were not 

met.  Once the motion is made, the burden of going forward with evidence to prove that the 
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confession was voluntary is on the State.  A confession may be suppressed as involuntary if 

the defendant can show coercion, promises of leniency or failure to understand or be advised 

of his constitutional rights.  If the motion is granted, the confession is excluded from 

evidence at trial.   

A motion to suppress evidence is made by a defendant who claims that his 

constitutional rights have been violated by an unlawful search and seizure.  The defendant 

has the burden to prove that the seizure was unlawful.  He may allege, for example, that a 

search pursuant to an invalid arrest or without a search warrant was illegal.  If a judge did 

issue a search warrant, the defendant may allege some legal insufficiency in the warrant, or 

that the evidence seized was not particularly described in the warrant, or that the police 

improperly executed the warrant.  If the motion is granted, none of the evidence seized can 

be used at trial, except that in search warrant cases the court can allow the evidence 

recovered to be admitted into evidence if it finds that the peace officer acted in “good faith” 

reliance upon the warrant.  Motions to suppress are governed by constitutional principles as 

interpreted by state and federal appellate courts. 

 

 

Plea of Guilty 

A defendant’s plea of guilty cannot be accepted until the judge explains to him the 

consequences of such a plea.  The judge must address the defendant personally in open court 

and be sure that he understands the nature of the charge, the minimum and maximum 
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penalties and his right to persist in a plea of not guilty and proceed to trial.  The court must 

satisfy itself that the defendant wishes to waive his right to a jury trial and his right to 

confront the witnesses against him. The judge must also be satisfied that the defendant is 

voluntarily pleading guilty.  If the plea is the result of a plea agreement with the State, the 

terms of the agreement must be stated in open court and approved, conditionally approved, or 

rejected by the judge.  The judge must be satisfied that a factual basis for the plea exists 

before final judgment will be entered.  The court must conduct a sentencing hearing as 

provided by the Unified Code of Corrections, including hearing matters in aggravation and 

mitigation and, in a felony case, ordering a presentence investigation report unless both 

parties have agreed to the sentence and the court makes a determination concerning the 

defendant’s history of criminality or delinquency.   

 

 

Trial Proceedings 

The defendant must be tried by a jury unless he waives this right and decides to be 

tried by a judge alone.  In Illinois, the State has no right to require a jury trial.  In a jury trial, 

the judge decides questions of law and the jury decides questions of fact.  In a bench trial, the 

judge determines both questions of law and fact.  It is the duty of a jury, or judge in a bench 

trial, to determine the facts from the evidence presented.  This includes assessing the 

credibility of witnesses who testify and an examination of any exhibits that the court has 

received.  By applying the law to the facts, the jury (or judge) decides whether or not the 
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defendant is guilty.  

Voir dire is the process by which a jury is selected to hear the evidence.  The judge 

and/or the attorneys question each prospective juror in order to select impartial jury 

members.  In Illinois, the lawyers have a right to ask questions of prospective jurors, subject 

to the court’s supervision.  Prospective jurors (the venire) are selected from a list of the 

county’s registered voters or those 18 years of age or over who are holders of an Illinois 

driver’s license, an Illinois identification card or an Illinois disabled person identification 

card.  A jury consisting of 12 members and usually two alternates is chosen to hear the case.  

In a criminal case, the State has the burden of proving the guilt of the defendant beyond a 

reasonable doubt.  Each defendant is presumed to be innocent of the charge against him and 

is not required to testify, offer any evidence, or prove his innocence.   

Opening statements are made by the attorneys to explain to the jury what they expect 

the evidence to be.  The State must produce its evidence first, to sustain every element of the 

offense.  Direct or circumstantial evidence may be presented in the form of oral testimony, 

real or physical evidence and demonstrative evidence.  The rules of evidence are essentially 

similar in criminal and in civil trials except for constitutional safeguards peculiar to criminal 

proceedings.  The trial judge must rule on evidentiary questions when objections are made.  

When the prosecution rests its case, the defense usually will move for a directed verdict of 

not guilty on the grounds that the State has failed to prove its case.  If this motion is denied, 

the defense may proceed to present evidence if it chooses to do so.  Failure of the defendant 

to present evidence or to testify cannot be used against him.  

Closing arguments are made by the attorneys to discuss the facts and circumstances in 
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the case with the jury.  The attorneys discuss what evidence supports their concepts of the 

case in an effort to persuade the jury.  The prosecution gives the first argument, the defense 

follows and the prosecution, because it has the burden of proof, is permitted a rebuttal 

argument.  The attorneys and the judge usually hold an instruction conference just prior to 

closing arguments.  During the conference, jury instructions (statements of the law) that 

apply to the case are discussed and ruled upon by the judge.  After the arguments of counsel, 

the jury instructions are read to the jury by the judge, and they are given to the jurors for use 

during their deliberations.   

After the jury receives its instructions, its members retire to the jury room to 

deliberate its verdict under the care of a bailiff.  The verdict must be unanimous and signed 

by each juror, and is returned to the judge in open court.  Counsel and defendant are present 

when the verdict is returned.  Either side may request that the jury be polled to determine that 

each individual juror concurs in the verdict.  If the jurors cannot agree on a verdict (hung 

jury), the jury is discharged and the defendant can be tried again by a different jury.  The 

return of a guilty verdict, or a finding of guilty by a judge without a jury, constitutes a 

conviction. After a conviction, the judge will order a pre-sentence investigation, consider 

post-trial motions, hear matters in aggravation and mitigation and sentence the defendant.  

Conviction and sentence constitute judgment, which is a final appealable order.   

 

 

Post-Trial Motions  
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Within 30 days after the finding (by a judge) or verdict (by a jury) of guilty, a 

defendant may file a motion for a new trial.  He may allege in the motion that he was denied 

a fair trial based on such matters as evidentiary rulings, misconduct of the court or counsel, 

irregularity in the proceedings, or newly discovered evidence.  If this motion is allowed, the 

jury verdict or judge’s finding will be set aside and a new trial ordered.  If the motion is 

denied, the judge will proceed to sentence the defendant.  Only matters spelled out in a 

motion for new trial, except for those matters that constitute “plain error,” may be raised on 

appeal.  

Within 30 days of sentencing, the defendant may move to have the court reduce his 

sentence.  Like the motion for new trial regarding trial errors, that motion is a precondition to 

the defendant’s right to appeal any alleged sentencing irregularity and, except for plain error, 

limits the issues on appeal. 
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